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By Alexander Wohl

I

s there any aspect of our republic more essential to its effectiveness and continuity than the independence of our nation’s
courts and their ability to uphold the Rule of Law? It is, after all, our
judiciary that has the awesome responsibility to ensure not only that
order is maintained in our nation but also that the struggles the citizens of our
country engage in with each other—whether over law, ideas, politics, or social
values—are resolved peacefully, sensibly, and fairly. And, that those conflicts
do not overwhelm or undermine the civil society that allows for the continuing
vibrancy of those debates in furtherance of our democratic traditions.
As the former New York Times Supreme Court reporter and now contributing columnist Linda Greenhouse recently wrote, “The rule of law provides
confidence that what is true today will still be true tomorrow. It undergirds the
resilience necessary to absorb the inevitable shocks any political system faces.”
While our system of checks and balances plays an important role in ensuring this
stability and balance in our system, it is the courts that have the ultimate responsibility for maintaining this through preservation of the Rule of Law.
Indeed, it is the accountability of our system of laws and their interpretation
and upholding by our courts—local, state, and federal—which have provided
the continuity, consistency, and progress for our nation. And it has helped differentiate this history from the turbulent records of so many other nations of the
world by shielding us from authoritarian and anti-democratic actions.
This issue of Human Rights magazine, which focuses on the role of courts in
our society, could not come at a more appropriate or important time, as we face
a period of potentially enormous political transitions, uncertainty, and significant
challenges to the Rule of Law. In addressing this vital aspect of our nation and
government, this issue of the magazine seeks to reaffirm and underscore the
critical role that courts play in safeguarding our history of responsible, democratic self-rule. It is a history premised on the understanding that laws must not
and cannot be interpreted for the benefit of one man or one group of citizens.
Indeed, as U.S. Supreme Court Justice William J. Brennan Jr. said, “our Constitution was framed fundamentally as a bulwark against governmental power, and
preventing the arbitrary administration of punishment is a basic ideal of any
society that purports to be governed by the rule of law.” Only when our system
of law maintains accountability and works to protect all citizens, especially the
most vulnerable members of society, can our nation truly prosper and flourish.
The issue opens with two articles examining the critical subject of how judges
are appointed (or not appointed) to our federal and state courts and the implications of what can happen when this process is tainted. First, Russell Wheeler, a
leading expert on the federal judiciary, a senior fellow at the Brookings Institution,
and the former deputy director of the Administrative Office of the Courts, writes
about the challenges of selecting federal judges in an era of political polarization.
Next, David Lyle, the director of the state courts project at the American Constitution Society, looks at how the growing politicization of state courts poses a serious
threat to fundamental rights. For further amplification of this development, Emory
continued on page 4
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Selecting Federal Judges in an Era
of Political Polarization
By Russell Wheeler

T

he Senate majority’s refusal
to consider Judge Merrick
Garland’s March 16, 2016,
nomination to fill the vacancy created by Justice Antonin Scalia’s
death is 2016’s Exhibit A of the dysfunctional federal judicial appointment process. Most recent U.S. Supreme Court
nominees have been confirmed and
confirmed expeditiously, but the number of apparently party-line negative
votes has increased. Anthony Kennedy
(1988) received none, Clarence Thomas
(1991) received 48. David Souter (1990),
Ruth Ginsburg (1993), and Stephen
Breyer (1994) saw a handful each, but
the two W. Bush (John Roberts, 2005;
Samuel Alito, 2006) and two Obama
nominees (Sonia Sotomayor, 2009; Elena Kagan, 2010) received from 22 to 42
negative votes.
The process for district and circuit
judges has also become fairly contentious as measured by the confirmation
rate and the elapsed time between
nomination and confirmation (Table
1). District confirmation rates remained
robust at least through the W. Bush
administration. (The confirmation rate
for the 73 nominees submitted in H.W.
Bush’s first two years was 95 percent
but less than 70 percent for the 177
nominees submitted in his second
two years, most to fill a surge of new
judgeships that Congress created in
late 1990.)
Obama’s lower district confirmation
rate may be a harbinger of things to
come. The rate would be even lower
had Democrats not pushed through
a large number of confirmations in
2014—over a quarter of his almost
eight-year total to date, a confirmation
flurry aided but hardly due solely to
Democrats’ late-2013 abolition of the
filibuster for district and circuit nomi-

nees. Obama’s confirmation rate would
be higher if Republicans in assuming
the majority in 2015 had followed the
precedent of Senates in Reagan’s, Clinton’s, and W. Bush’s final two years
and confirmed 60 or more district and
circuit judges rather than the 20 confirmed in 2015 and 2016.
Circuit judge confirmation rates,
though, began a slow decline in the
second half of the H.W. Bush administration (albeit for the aberrational reasons
described earlier) and continued into
the Obama administration, with an uptick due to 2014’s confirmation frenzy.
Moreover, nominees who get confirmed have had to wait increasingly
longer—median days for Reagan’s district and circuit appointees was slightly
over 40, a figure that increased steadily
to 215 and 229 for Obama’s. (The median days for confirmation for Supreme
Court justices since Anthony Kennedy
is 66.)

What Accounts for This Increased
Contentiousness?
In May 2016, Wyoming Senator John
Barrasso claimed, as have many, that
confirmation partisanship “started in 1987, when Senate Democrats
launched an all-out assault against the
[Supreme Court] nomination of Judge
Robert Bork.” Think again. Southern
Democrats ran some of President
Eisenhower’s nominees through a
gauntlet after Brown v. Board of Education (1954), as they did President Johnson’s nomination of Thurgood Marshall. The Senate refused to confirm
two of Johnson’s and two of President
Nixon’s Supreme Court nominees. The
Bork nomination is better seen, not as
the cause of the deteriorated confirmation process, but as a not-very-pretty
example of that deterioration.
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A more reasonable explanation as
to district and circuit nominations is
the political polarization that has limited the national government’s ability
to deal with big problems and even to
perform once-routine tasks, like funding
the government without games of budgetary chicken. Compromise suffers because political parties are more ideologically cohesive—few liberal Republicans
or conservative Democrats. Polarization
has, not surprisingly, corrupted the once
near-ministerial task of filling district
and circuit vacancies. Opposition party
senators (Democrats and Republicans)
are less likely to acknowledge a president’s prerogative to appoint judges
who meet basic tests of acceptability,
acknowledgments that encouraged
reciprocal behavior from the other
party once control of the White House
changed.
Polarization dates from the 1960s,
catalyzed by civil rights and social welfare legislation and judicial decisions in
areas that courts previously avoided.
Scholars have documented polarized
judicial decision-making since then.
For one example, Sennewald, Manning, and Carp report that from 1934
to 1967, Democratic-affiliated district
judges made liberal decisions (based
on standard social science criteria) 2.6
percentage points more often than Republican-affiliated judges. After 1967,
the percentage rose to 10.2 points.
That might be because Presidents
Johnson and Nixon intensified the practice of appointing like-minded judges.
But polarization’s effect on confirmations came later. Despite the turbulence
that drove both from office, they had
little trouble filling district and circuit
vacancies. From 91 percent to 99 percent of their nominees were confirmed,
and median days from nomination to

confirmation were in a range of 17 to
24 median days.
There were other changes in the
process starting in the 1970s. Until
then, with few exceptions, white male
senators evaluated white male judicial
candidates. They were 100 percent of
President Eisenhower’s district and circuit appointees, a figure that declined
erratically to 38 percent under Obama,
the first president for whom white
males constitute a minority of all judicial appointees. At least on a first cut,
though, this increased diversity does
not seem the cause of contentiousness.
Of Obama’s white male district nominees, 84 percent were confirmed, as
were 83 percent of his other nominees,
and the median days from nomination
to confirmation were almost the same.
Clinton and Bush confirmations show
similar patterns.
Interest groups devoted to opposing or supporting nominees have also
been long on the scene, but Binder
and Maltzman caution at 103 that
“[a]lthough … interest groups may have
fanned the fires over judicial selection,
… the introduction of new blocking
tactics developed in the Senate long
after groups had become active.”

What Are the Results of
This Increasingly Polarized
Confirmation Process?
One result of the polarized confirmation process is the strain that unfilled
vacancies imposes on litigants, and on
sitting judges, who work more but can’t
carry all the cases that vacancy-filling
appointees would have assumed. Civil
litigants—civil rights claimants and the
much larger number of commercial litigants—suffer because criminal cases
take statutory precedence.
For another, drawn-out contentious
confirmation dates make it harder to
find potential district nominees, especially practicing lawyers, willing to
go through the process. Since Eisenhower, the percentage of practicing
attorneys among circuit appointees
has fluctuated roughly between 20 and
30 percent. But there has been a steady
decline in the proportion of district

Table 1
Confirmations

Confirmation
Rate

Median Days,
Nom. to Conf.

Reagan (1981–89)

290

95 percent

41

H.W. Bush (1989–93*)

148

79 percent

92

Clinton (1993–2001)

305

88 percent

99

W. Bush (2001–09)

261

92 percent

142

Obama (2009–16)

268

83 percent

215

Reagan

83

88 percent

45

H.W. Bush

42

79 percent

83

Clinton

66

74 percent

139

W. Bush**

60

71 percent

222

Obama

55

81 percent

229

District Court

Court of Appeals

*The Senate confirmed 48 of President George H.W. Bush’s 52 1989–90 district nominees
and 101 of his 147 1991–92 nominees, which depressed the four-year rate (Source: Congressional Research Service). Many unconfirmed nominees were for district judgeships created
in late 1990. The Democratic-controlled Senate had difficulty processing a large increase in
nominees (and, no doubt, was willing to leave vacancies in the hopes that the next president would be a Democrat).

**Does not include Roger Gregory, whom Clinton recess appointed in January 2000 and
Bush renominated in 2001. Includes Gregory among Clinton appointees. Also, does not
include Charles Pickering, whom Bush nominated but who was not confirmed and subsequently retired.

judges who come from the practicing bar—67 percent of Eisenhower’s
district judges versus 48 percent of
Clinton’s, 38 percent of Bush’s, and 36
percent of Obama’s. Whether a good
or bad trend, a practicing attorney in
the 1950s would welcome a district
nomination because his practice would
be in limbo only briefly after nomination and confirmation was highly likely.
His counterpart today—he or she—
would not make the same calculation
and worry as well over mud-slinging.
“Why,” Senate aides often ask, “would
anyone go through that?”
What can we expect in 2017–18 and
beyond, with President Trump, who
vows to fill the Scalia vacancy with a
Scalia-like justice, and most likely will
look for conservative jurists to fill circuit and district vacancies? There are
several factors at play.
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First, Senate Democrats are unlikely
“to let bygones be bygones.” After Republicans refused to consider the Garland nomination (a moderate judge
nominated by a president with a solid
electoral victory in 2012), they will likely
fight the confirmation of a rock-ribbed
conservative nominated by a president
who squeaked into office with a slim
electoral college victory and a substantial popular vote loss. The questions are
whether they will filibuster the nominee
and, if so, whether Republicans will eliminate the filibuster for Supreme Court
nominees, just as Democrats did for
district and circuit nominees in December 2013. If so, and given that Ginsburg,
Breyer, and Kennedy, who are over or
near 80, could leave active status in the
next four years, the Supreme Court by
2020 may be in solid conservative judicial hands well into the future.
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Second, Trump will also have many
district and circuit vacancies to fill—over
100 in place on Inauguration Day (about
twice as many as Obama inherited) and
a substantial number of circuit and district judges who are now or will become
eligible to leave active status (and retain
their salary) over the next four years. As
I documented in a late-2016 post, with
luck Trump might be able to switch
the Democratic-appointee majority on
the district and circuit courts and chip
away at what is now a nine to four edge
in courts of appeals with majorities of
Democratic appointees. But consider
again that the 114th Senate confirmed
the smallest number of judges in recent
memory and adjourned with 44 district
and seven circuit nominees pending
(with about 280 median days since nomination). Nominee-less vacancies were lo-

cated mainly in states with at least one
Republican senator, suggesting vigorous
use of home-state senators’ virtual veto
power over nominees.
That obstructionism will not dispose
Democrats to cooperate in changing the
face of the federal judiciary, any more
than they will sit by while Republicans
try to reshape the Supreme Court for a
generation. Democrats, though, have, or
may have, the filibuster as a tool to thwart
Supreme Court nominations. They took
that tool away for Republicans (and now
themselves) in late 2013 as to district and
circuit nominees. Their remaining tool,
besides parliamentary obstructionism,
is the effective veto power that homestate senators of either party have over
nominations. Senate leadership say
they will continue to honor the commitment not to process nominees to

whom either home-state senator objects. Twenty-eight states—including
the judgeship-rich states of California,
Illinois, Michigan, New York, Ohio, and
Pennsylvania—will be represented by at
least one Democratic senator, who may
bargain hard with the administration,
as home-state Republican senators did
during the Obama administration. If so,
the question becomes whether Senate
leadership will continue to honor this
tradition.
Russell Wheeler is a visiting fellow in the
Brookings Institution’s Governance Studies Program; president of the Governance
Institute, a small nonprofit research organization that studies the dynamics of
intergovernmental relationships; and
an adjunct professor at the Washington
College of Law, American University.

Introduction, continued from page 1

Law Professors Joanna Shepherd and Michael S. Kang
present a summary of their recent comprehensive study
“Partisan Justice,” which found that the electoral and political pressures of today’s judicial election system encourage
judges to engage in partisan decision-making.
It’s not just the judges who can have an impact on the
role that courts play in protecting the rights of citizens.
Access to courts can be limited in other ways, particularly
for the less affluent and most defenseless. Scott L. Nelson,
of Public Citizen Litigation Group, outlines how corporate
and other interests have succeeded in erecting enormous
barriers between the judicial system and citizens—particularly those who seek to sue to protect their rights as
consumers or employees. Thomas B. Harvey, of ArchCity
Defenders, explores the ways in which police and courts
have combined to create, enforce, and legitimize practices
that have created a class of people who have been jailed
because of their poverty. And Lisa A. Hayes, of the Center
for Democracy & Technology, identifies the challenges for
parties who may face rulings by judges whose knowledge
of advances in technology is, at best, limited.
Finally, this issue looks at some of the ways in which
courts focus on specific needs and demands of individual
populations. Dean Stacy Leeds: a former justice of the
Cherokee Nation Court who is now dean at the University
of Arkansas Law school, considers one of these, taking a
close look at the status, respect, independence, and outlook for the nation’s tribal courts after the Dollar General
case. Marsha Levick, of the Juvenile Law Center, looks at

the role of juvenile justice in the courts that have responsibility for this issue.
This important issue of Human Rights concludes with
a tribute to a man who has had an enormous impact
throughout his career, not just on courts, but also on the
Rule of Law and the development of wise and sound legal
policy in this country. Judge Abner J. Mikva, who died last
year, was a former chair of this section of the ABA, as well
as the chief judge of the U.S. Court of Appeals for the D.C.
Circuit, and former representative in the U.S. House of
Representatives. Judge Mikva spent a lifetime working to
ensure that our democracy functioned at the highest level
and that our courts maintained their integrity and legitimacy in order to ensure that they protect the rights of all
citizens. He is a true Human Rights Hero.
We hope you enjoy this issue, which offers stimulating
reading for challenging times. It is the responsibility of
concerned, caring, and knowledgeable citizens to ensure
the continued vibrancy of our courts and the nation they
serve. As Abraham Lincoln wrote, “We the people are the
rightful masters of both Congress and the courts, not to
overthrow the Constitution but to overthrow the men who
pervert the Constitution.”
Alexander Wohl is a speechwriter and the author of Father,
Son and Constitution—How Justice Tom Clark and Attorney
General Ramsey Clark Shaped American Democracy (Univ.
Pr. of Kansas 2013). He is also a member of the Human Rights
Editorial Board.

4

The Politicization of State Courts
Threatens Fundamental Rights:
The Empirical Case
By David Lyle

S

tate courts play a vital role in
our democracy. The judges
who serve on them are called
on to enforce fundamental
civil and human rights and to adjudicate
millions of cases that directly touch
people’s lives. Without fair and impartial state courts, the civil and criminal
justice systems break down, becoming
yet another means for the powerful to
impose their will rather than serve as the
last refuge of the powerless. However,
because almost every state’s system
of judicial selection forces judges to
engage in elections and other highly
politicized processes to achieve and
retain their offices, most state court
judges today are under terrific pressure
to be accountable to politicians rather
than the state and federal constitutions
and laws.
In recent years, empirical research
has shown that these pressures are increasingly distorting the administration
of justice and influencing outcomes in
ways that put at risk the civil and human
rights. These studies show that criminal
defendants, voters, and LGBTQ people
are all at risk of being deprived of their
rights. In an environment in which fundamental rights may be imperiled in an
unprecedented fashion, advocates for
vulnerable communities should be prepared to defend the impartiality of state
courts with even greater resolution.

The Role of State Courts in
Protecting Fundamental Rights
Though many Americans think of federal courts, and the U.S. Supreme Court
in particular, as the primary source for
establishing what the law means, in
fact, for most Americans, state courts
are “the law” because they handle over

90 percent of the nation’s judicial business. Although the federal courts take
on the biggest cases and those with the
broadest policy implications, very few
people will ever enter a federal courtroom as a party or interact with a federal judge. The sheer numbers are telling.
The U.S. Supreme Court decides fewer
than 100 cases each year, while approximately 100 million cases are filed in
state trial courts annually. Most of these
cases have a direct and often profound
effect on the lives of ordinary people:
divorce, child custody, landlord-tenant,
auto accidents and other torts, and
the overwhelming majority of criminal
prosecutions.
As important as these cases are, state
courts also decide cases with major
policy implications with respect to civil
and human rights. American democracy is framed not by one constitution,
but rather 51 foundational documents.
Here again, the state courts do the bulk
of the work, deciding about 2,000 constitutional cases each year, while the U.S.
Supreme Court decides approximately
30. State constitutional cases are especially important because state courts
have often looked to their constitutions
to expand rights beyond those identified by the U.S. Supreme Court.
State supreme courts have decided
landmark cases involving reproductive freedom, LGBTQ equality, environmental justice, voting rights, and
criminal justice. But the large role that
state courts play in protecting fundamental rights ensures that powerful
forces which take a different view on
these issues will attempt to undermine
impartial courts capable of protecting
minority rights in the face of short-term
political opposition.
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The Rising Tide of Money and
Politics
Over the past 20 years, money and politics have come to play an increasing
large and troubling role in state judicial
elections. States use four different systems of judicial selection and retention:
•
•
•
•

partisan elections;
nonpartisan elections;
gubernatorial appointments; and
merit plans.

State Court Judicial Selection
Methods
In almost every state, the process by
which judges are selected and retained
in office exposes them to political pressures. Even when judges are selected
by appointment or merit-based plans,
they typically face “retention” elections
in which incumbent judges run unopposed and must win majority approval
to retain office. Only three states grant
their supreme court justices permanent tenure without re-election or reappointment by the political branches
as a condition to remaining in office
(Figure 1). As a result, most state court
judges must please some combination of voters and politicians who will
determine whether they keep their
judicial seats.
Before the 1990s, political attacks
on state court judges were rare. Those
that did occur, such as those on California Supreme Court Chief Justice
Rose Bird and Associate Justices Cruz
Reynoso and Joseph Grodin in 1986 or
Tennessee Supreme Court Justice Penny
White in 1996, were notable precisely
because they were not the norm. State
court judges, even high-profile justices
on the high courts of major states, were
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Partisan Election

Merit Selection

Nonpartisan Election

Other Appointment Systems

Figure 1. Map of State Court Judicial Selection Methods
mostly left alone to do their work and
did not have to function as politicians.
This is no longer the case. Spending
in state supreme court elections, both
by candidates and outside groups, has
exploded (Figure 2a).

Candidate Fundraising by Decade
Interestingly, it was two U.S. Supreme
Court cases that played an important role
in opening the floodgates. Most significantly, in Citizens United v. Federal Election
Commission, 558 U.S. 310 (2010), the Court
struck down bans on corporate and union
independent expenditures. As large as
Citizens United’s impact has been in federal elections, it has utterly transformed
those for state courts. In Republican Party
of Minnesota v. White, 536 U.S. 765 (2002),
the Court had earlier greatly widened the
scope of political activity by judges by
holding that the First Amendment prohibits rules barring judicial candidates
from announcing their positions on legal
and policy issues. Taken together, the
two decisions remade the environment
in which judicial elections are conducted and increased the amounts of money
and degree of politics that define them
(Figure 2b).

Case Studies: The New Politics of
Judicial Selection
Big-money judicial elections characterized by contentious politics and numerous television attack ads have played

out across the country over the past
five years.
North Carolina: “Sided with the
Predators”
The 2014 nonpartisan primary involving
incumbent Justice Robin Hudson featured a slashing television attack ad paid
for by an independent special interest
group called “Justice for NC,” which was
in turn largely financed by a $650,000
contribution from the Republican State
Leadership Committee. The ad was based
on Justice Hudson’s opinion in a case involving whether a subsequent legislative
enactment requiring those convicted of
sexual assault to wear electronic monitoring devices after being released from
prison violated the Ex Post Facto clause of
the U.S. Constitution. The ad ignored the
complicated and important legal issues
at stake in the case and simply asserted
that “Supreme Court Justice Robin Hudson sided with the predators.” Although
Justice Hudson prevailed in the primary
and subsequent general election, both
elections were close. No observer could
avoid the conclusion that by writing an
opinion which resolved a complex issue
in favor of a criminal defendant, she had
placed her career at risk.
Wisconsin: “David Prosser in Trouble”
In 2011, as supporters of conservative
Wisconsin Governor Scott Walker surveyed the political battlefield that the
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state had become, they realized that a
new front was about to open up. Justice David Prosser, also a conservative,
was about to run for re-election, and if
he lost, the Wisconsin Supreme Court,
which had just two years early flipped
to a 5–4 conservative majority, would
flip back, with potentially serious consequences for Governor Walker’s agenda and political ambitions. Walker’s
network of campaign operatives and
donors swung into action, including
one activist who emailed a group of
potential donors that “David Prosser is
in trouble. And if we lose him, the Walker agenda is toast.”
As a result of Citizens United, the
network of independent lobbying
groups assembled $3.5 million of undisclosed corporate donations (under
state law, Justice Prosser’s campaign
was allowed to raise and spend only
$400,000). A recent exposé by The
Guardian, based on previously secret
documents, set out in detail the Walker
network’s efforts on Prosser’s behalf.
Prosser won a narrow victory, and in
2015 joined the majority in a 4–3 decision to terminate a criminal investigation into whether Governor Walker’s
campaign finance network violated
state campaign finance laws.
Iowa: “Robed Masters and Judicial
Activists Imposing Their Will on the
Rest of Us”
In 2009, the Iowa Supreme Court
held that the state’s ban on same-sex
marriage violated the Equal Protection Clause of the Iowa Constitution,
Varnum v. Brien, 763 N.W.2d 862 (Iowa
2009). Although the decision was unanimous and the court included justices
appointed by both Democratic and Republic governors, the justices were soon
the targets of political attacks. Three of
the court’s justices were scheduled to
come before the voters in retention
elections in 2010. Out-of-state antigay
activist groups spent more than $1 million on a campaign attacking the justices for the Varnum decision. One such
activist described the justices as “robed
masters and judicial activists imposing
their will on the rest of us.”

The three justices seeking to be retained in office were defeated in the
2010 election. Another justice from the
court that decided Varnum was retained
in 2012, and three additional justices
from that court came before voters
in 2016.

Money and Politics Threaten
Fundamental Rights: The Empirical
Evidence
In recent years, scholars examining
the role of money and politics in state
court judicial elections have gathered
data and conducted empirical studies
demonstrating that these forces are influencing the administration of justice
in ways that should be of great concern
to anyone who cares about civil and human rights.

Figure 2a. Non-Candidate Spending as a Portion of Total Spending

Criminal Justice
Do the sort of “soft on crime” attack ads
used to target Justice Hudson in North
Carolina influence how judges rule in
cases involving serious violent crime,
the very sort of cases where a decision
in favor of a defendant might form the
basis for such a campaign ad? One recent study showed that they do. It found
that the more TV ads aired during state
supreme court judicial elections in a
state, the less likely justices are to vote
in favor of criminal defendants. As the
number of airings increases, the marginal effect of an increase in TV ads grows.
In a state with 10,000 ads, a doubling
of airings is associated on average with
an 8 percent increase in justices’ voting
against a criminal defendant’s appeal.
The study also found that justices
in states whose bans on corporate and
union spending on elections were struck
down by Citizens United were less likely
to vote in favor of criminal defendants
than they were before the decision.
Citizens United changed campaign finance most significantly in 23 of the
states where there were prohibitions
on corporate and union electioneering
prior to the decision. In these states,
the removal of those prohibitions after
Citizens United is associated with, on average, a 7 percent decrease in justices’
voting in favor of criminal defendants.

Non-candidate

Candidate

Figure 2b. Candidate Fundraising by Decade
To learn more about the study, which
was based on data collected by independent researchers at Emory University
School of Law working under the supervision of Professors Joanna Shepherd
and Michael Kang with support from
the American Constitution Society (ACS),
visit www.skewedjustice.org.

Democracy
One might also ask whether the political and campaign finance pressures
state court judges increasingly face
are affecting their decisions in cases involving elections. Here again, a

7

recent study marshals evidence that
they are. The study found that judicial
partisanship in election cases increases, and elected judges become more
likely to favor their own party, as party
campaign-finance contributions increase. The analysis also showed that
Republican judges systematically favor
their own party in election cases by a
statistically significantly greater margin than do Democratic judges.
This partisan favoritism by Republican judges is not dependent on selection method, thus buttressing the
case that all selection methods en-
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courage judges to curry favor with
whomever controls their retention,
whether it is the electorate or partisan
officeholders. The researchers argue
that the Republican Party’s system of
campaign finance networks (such as
those discussed above in connection
with Justice Prosser’s campaign) may
explain why judges affiliated with the
party are more responsive to partisan
incentives and thus more likely to favor
the party in their decisions, because
campaign contributions bear a greater
relationship with partisan loyalty for
Republican elected judges in these
cases than for Democrats.
Tellingly, the study also found
that this powerful influence of campaign money largely disappears for
lame-duck judges without re-election to worry about. The study
also was conducted by Professors
Kang and Shepherd with support
from ACS, and can be viewed at
www.partisanjustice.org.

ple concludes that judicial elections
may undermine state courts’ role in
protecting these rights. The study examined all cases involving LGBTQ issues decided by state supreme courts
starting in 2003, after the U.S. Supreme Court handed down its ruling in
Lawrence v. Texas, through 2015, including constitutional challenges to statutes that barred legal recognition of
the relationships of same-sex couples,
other family law issues affecting samesex couples, and litigation by transgender plaintiffs challenging restroom
restrictions or issues related to gender on driver’s licenses. It found that
state supreme courts whose judges
stand for election are less supportive
of LGBTQ rights claims than judges selected by other methods, probably because ideological factors play a larger
role in shaping judges’ decisions on
these courts.
The report, Justice Out of Balance,
can be found at lambdalegal.org.

LGBTQ Rights

Judicial Diversity

While state constitutions give state
courts broad scope to protect civil
and human rights, whether state court
judges will do so depends to a considerable degree on the extent to which
they are exposed to pressure from political forces, as was the case in Iowa
following the Varnum decision. Courts
dominated by political majorities will
struggle to fulfill a counter-majoritarian function.
A recent study of decisions in cases
involving the rights of LGBTQ peo-

A fourth recent study examined how
the current system of judicial selection
has shaped the courts themselves, and
found an appalling lack of racial and
gender diversity among the nation’s
state court judges. The study is based
on biographical data on more than
10,000 current sitting judges on state
courts of general jurisdiction in all 50
states. In many states this sort of data
is nonpublic and in some instances not
even systematically collected. The data
showed that America’s state courts are

not representative of the public they
serve. White men are strongly overrepresented on the state court bench,
while women and especially women of
color are underrepresented.

White Men Are Disproportionately
Represented on the State Court
Bench
This lack of diversity threatens to undermine public confidence in the courts
and has profound implications for the
state courts ability to protect civil and
human rights.
The study, including state-by-state
breakdowns on the composition of the courts, may be found at
www.gavelgap.org. It was authored by
Professors Tracey George of Vanderbilt University School of Law and Albert Yoon of the University of Toronto
School of Law.

Conclusion
The methods by which state court
judges are selected and retained can
have profound consequences for civil
and human rights. Those dedicated
to advocating for these rights would
be advised to engage on the judicial
selection issue, least a failure to do so
undermine their other efforts. This is
especially true at a time when federal
agencies may be indifferent or overtly
hostile to the protection of civil and
human rights.
David Lyle is the director of the state courts
project at the American Constitution
Society.

To learn more, go to gavelgap.org.

8

Slamming the
Courthouse Door
By Scott L. Nelson

T

he U.S. Supreme Court has long said that
Americans have a “fundamental right of
access to the courts.” Tennessee v. Lane,
541 U.S. 509, 433–34 (2004). Exactly what
this civil right encompasses, however, is unclear. The
Court has invoked it to uphold the application of the
Americans with Disabilities Act to state courthouses (id.),
require prisons to have law libraries (Bounds v. Smith,
430 U.S. 817 (1977)), and prohibit states from denying
divorces to couples who cannot afford court filing fees
(Boddie v. Connecticut, 401 U.S. 371 (1971)). For a fundamental right, however, it has received relatively little
attention from the Supreme Court.
One might think that, at a minimum, the right would
guarantee that a citizen with a cognizable legal claim
against another person or entity can take the case to
court. Decades of judicial decisions, however, have not
given any such content to the right of access to the
courts. Rather, corporate interests and proponents of
limiting litigation have succeeded in erecting enormous
barriers between the judicial system and citizens—
particularly those who seek to sue to protect their rights
as consumers or employees.
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Arbitration
Courts are public, governmental institutions in which impartial judges
apply the Rule of Law in deciding disputes, and in which juries decide factual questions in certain kinds of cases.
Under this definition, millions
of Americans have lost the right to
have access to the courts to resolve
the legal disputes they are most
likely to experience—disputes with
companies that employ them or from
which they have purchased goods
or services. How have they lost that
right? By being compelled to enter
into arbitration agreements calling for
disputes to be decided by nonpublic
adjudicators who are not bound by
the Rule of Law or the standards of
impartiality applicable to judges,

In the 1980s and 1990s, the judicial
reading of the FAA changed dramatically, and the Act’s impact grew exponentially. The Supreme Court read the
FAA’s requirement that courts enforce
agreements to arbitrate to apply to statutory claims, overruling earlier contrary
decisions. See, e.g., Rodriguez de Quijas
v. Shearson/America Express, Inc., 490
U.S. 477 (1989). It also read the FAA’s
application to interstate commerce
expansively and required state courts
to adhere to the Act in cases governed
purely by state law. The Court held
that the FAA broadly preempts state
laws that are “hostile” to arbitration or
treat arbitration agreements less favorably than other contracts. See, e.g.,
Allied-Bruce Terminix Cos. v. Dobson, 513
U.S. 264 (1995). And despite an appar-

Corporate interests and proponents of limiting litigation
have succeeded in erecting enormous barriers between the
judicial system and citizens.
and who operate wholly outside the
constraints of the jury system. In only
a generation, such arbitration agreements have become ubiquitous, and
the average American is likely bound
by dozens of them affecting many of
his or her most important nonfamilial
legal relationships, with lenders, auto
dealerships, credit card companies,
banks, educational institutions, medical providers, Internet companies, and
employers.
Arbitration’s sudden rise to dominance has its roots in the Federal
Arbitration Act of 1925 (FAA), 9 U.S.C.
§§ 1–16, a law with the modest goal
of facilitating enforcement of arbitration agreements entered into at
arm’s-length between commercial
actors. For the first half century of its
existence, the FAA’s impact was modest because of the judicial consensus
that it must be read narrowly and
applied neither to state-law causes
of action nor to many federal claims.
Bernhardt v. Polygraphic Co. of America,
350 U.S. 198 (1956); Wilko v. Swawn, 346
U.S. 427 (1953).

ently broad exclusion of employment
agreements from the FAA’s coverage,
the Court read the Act broadly to apply to nearly all employment contracts.
Circuit City Stores, Inc. v. Adams, 556 U.S.
247 (2001).
The trend continued into this century, with the Supreme Court routinely
rejecting attempts by lower state and
federal courts to protect consumers
and employees from overreaching arbitration agreements. The Court has
acknowledged that most arbitration
agreements are contracts of adhesion
that consumers and employees have
no ability to negotiate, but it has held
them enforceable nonetheless, subject
only to the limited protections state
laws offer against contracts that are
substantively unconscionable. AT&T
Mobility LLC v. Concepcion, 563 U.S.
333 (2011). It has enforced arbitration
agreements in otherwise wholly illegal contracts and even held that arbitrators can be given the power to
determine whether an arbitration
agreement is enforceable to begin
with. Buckeye Check Cashing, Inc. v.
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Cardegna, 546 U.S. 440 (2006); RentA-Center, West, Inc. v. Jackson, 561 U.S.
63 (2010). And the Court has held that
if an arbitration agreement prohibits
class actions, courts must enforce that
limitation even if doing so effectively
makes it impossible as an economic
matter for consumers and employees
to enforce rights under state and federal law. American Express Co. v. Italian
Colors Restaurant, 133 S. Ct. 2304 (2013).
Freed by the Court to excuse themselves from the civil justice system,
companies have done so broadly. As
a result, most Americans have no recourse to the courts to resolve the merits of many potential claims. The only
judicially cognizable questions in many
cases are whether there is an arbitration agreement, whether it covers the
claims in question, and whether the
agreement is so unfair as to cross the
line of unconscionability. A non-negligible number of agreements do cross
that line (for example, by requiring arbitration before nonexistent tribunals
or purporting to deprive the parties
of substantive legal rights). See, e.g.,
Jackson v. Payday Financial, LLC, 764
F.3d 765 (7th Cir. 2013); Al-Safin v. Circuit
City Stores, Inc., 394 F.3d 1254 (9th Cir.
2005). But courts generally enforce arbitration agreements as written, and, in
such cases, private arbitrators displace
the courts’ function of resolving civil
disputes.
No immediate end to this impediment to court access is in view. Although some of the critical Supreme
Court decisions have been by 5–4 margins, others have not. Justice Ginsburg’s
recent lament that “these decisions
have predictably resulted in the deprivation of consumers’ rights to seek redress for losses, and, turning the coin,
they have insulated powerful economic
interests from liability for violations of
consumer-protection laws,” was joined
by only one other justice, Sotomayor.
DIRECTV, Inc. v. Imburgia, 136 S. Ct. 463,
477 (2015). With the selection of a justice for the current Court vacancy falling to the newly elected president, and
with other appointments possible over
the next four years, it seems highly un-

This notion has been so drummed into
our heads that we often forget that the
current, restrictive view of standing is
a relatively new doctrine that rose to
prominence in a fairly small number of
cases in the 1960s and 1970s (e.g., Sierra Club v. Morton, 405 U.S. 727 (1972)),
came to full fruition in the 1980s and
1990s, and has continued to hold
sway since.
The barriers the doctrine poses to
plaintiffs in administrative and constitutional cases are formidable, but often not insurmountable because many
government actions injure identifiable
people who demonstrably satisfy the
requirements for bringing suit. But in
many cases, particularly where the government has acted in ways that threaten
rights of large numbers of people, or
has failed to follow statutory mandates
to protect the public, identifying particular individuals who can show a sufficient likelihood that they will be the
ones harmed may be impossible. E.g.,
Public Citizen, Inc. v. NHTSA, 513 F.3d 234
(D.C. Cir. 2008). In these types of cases,
and particularly in regulatory matters,
the standing hurdle is asymmetrical:
Businesses accusing the government
of overregulating can nearly always establish an injury, but members of the
public whom regulation is intended to
protect often cannot. Defenders, 504
U.S. at 561–62.
Perhaps because of the benefits
standing doctrine has provided to
their clients’ interests in regulatory
cases, industry lawyers in recent years
have sought to extend standing doctrine from its traditional sphere of
suits against the government to cases
where plaintiffs sue private defendants
for monetary recoveries. Such matters
would once have involved little possible scope for standing arguments, as
a plaintiff with a case for actual damages necessarily has a claim of injury
proximately caused by the defendant’s
conduct, and redressable by the award
of damages.
However, as federal and state governments have created new rights of
action for consumers, they have expanded definitions of wrongful and in-

likely that the Court will soon reverse its
view of the FAA.
Administrative rulemaking has the
potential to restore consumers’ access
to the courts in some areas. The Consumer Financial Protection Bureau has
statutory authority to limit use of arbitration agreements in consumer financial transactions and has proposed
to prohibit class-action bans in arbitration agreements. Other agencies have
recently acted to protect student borrowers, nursing home residents, and
pension-plan investors by limiting arbitration. Such efforts face an uncertain fate under the new administration
and may be invalidated under the Congressional Review Act or by the courts.
However those battles unfold, the status quo is that for many Americans, arbitration agreements render the idea
of a fundamental right of access to the
courts illusory at best.

Standing
Although arbitration may be the area
in which corporate interests have been
most successful in impeding access to
the courts, there are inherent limits to
arbitration’s potential to shut courthouse doors. Arbitration is a matter of
contract, and absent a contractual relationship of some kind, there can be
no enforceable obligation to arbitrate.
In any event, sole reliance on any one
obstacle to court access would be an
imprudent and unreliable strategy for
those seeking to inhibit litigation. The
attempt to impose doctrinal barriers to
court access thus has not stopped with
arbitration.
One of those doctrinal barriers is
the law of standing. Lawyers who bring
administrative law, civil rights, or constitutional actions against government
entities have grown used to contending
with the doctrine that Article III prohibits federal courts from hearing a case
unless the plaintiff demonstrates that
he or she has standing: that is, that he
or she has suffered or is about to suffer an “injury in fact” caused by the
challenged action and redressable by
the remedy sought in the case. Lujan v.
Defenders of Wildlife, 504 U.S. 555 (1992).
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Judges
Influenced by
Partisan Loyalty
in Election Cases
By Joanna Shepherd and
Michael S. Kang
Bush v. Gore decided the 2000 presidential
election and is still the most dramatic
election case of our lifetime, but cases like
it are decided every year at the state level.
These state and local law cases typically
deal with the counting of ballots, candidate
eligibility, and other mundane stuff, but
their political consequences far outstrip
their legal salience when winning the case
means deciding an election as well. Do
judges decide these election cases based on
their partisan loyalties? As election cases
become increasingly frequent in a statecourt system where nine out of 10 judges
are elected to office, this question is more
important than ever.
Partisan Justice, our recent empirical
study of election cases, finds that many
judges are influenced by their partisan loyalty in these cases. The research for Partisan
Justice analyzed a new dataset of roughly
500 state supreme court election cases from
all 50 states from 2005 to 2014 and reached
four principal conclusions. Taken together,
these empirical findings paint a picture in
which the increasing electoral and political
pressures of today’s judicial election system
encourage judges to engage in partisan
decision-making.

Empirical Findings: Judicial
Partisanship
Judges favor litigants from their own party
in head-to-head cases, and Republican
judges are more likely to do so than Democratic judges. In cases pitting a litigant
from the Democratic Party against a litigant
from a Republican Party, judges from each
party are more likely to favor litigants
from their own party than are judges from
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jurious conduct (for example, practices
regulated by the Fair Debt Collection
Practices Act (15 U.S.C. §§ 1692e et seq.)
or junk faxes and robocalls regulated
by the Telephone Consumer Protection Act (47 U.S.C. § 227)) and provided
new remedies for that conduct, often
in the form of statutory damages not
requiring proof of monetizable losses.
Some of the early standing case law indicated that the creation of such statutory rights and remedies necessarily
gives rise to Article III standing. See, e.g.,

Ct. 1540 (2016). This time the issue was
whether a plaintiff could pursue a claim
based on the Fair Credit Reporting Act
(15 U.S.C. § 1681 et seq.) against a website that published false information
about him, if he could not prove that
the violation harmed him financially.
Again, the Court reached an inconclusive result, in part because of Justice
Scalia’s death during the pendency of
the case. This time, however, the Court
was able to cobble together a majority
opinion, but it consisted mostly of gen-

Class actions have become a lightning rod for attempts to
curtail access to the courts.
Warth v. Seldin, 422 U.S. 490, 500 (1975).
But other standing decisions, particularly in environmental and other administrative law cases involving “procedural
rights” and citizen suits for statutory
penalties, could be read to suggest otherwise. See, e.g., Summers v. Earth Island
Institute, 555 U.S. 488 (2009); Friends of
the Earth, Inc. v. Laidlaw Environmental
Services (TOC), Inc., 528 U.S. 167 (2000).
As a result, defendants began to argue that plaintiffs suing under a wide
range of consumer protection statutes
failed to meet their burden of showing
injury if they could not demonstrate
pecuniary losses. The issue reached
the Supreme Court in First American
Financial Corp. v. Edwards in the Court’s
2011–12 term. The issue there was
whether a plaintiff could pursue a claim
for statutory damages for violations of
provisions in the Real Estate Settlement
Procedures Act (12 U.S.C. § 2601 et seq.)
that prohibit title insurers from giving
kickbacks to settlement agents. Unable to decide the question, the Court
dismissed the case without an opinion
on the very last day of the term. First
American Financial Corp. v. Edwards, 132
S. Ct. 2536 (2012).
That nondecision left the issue
hanging fire, and defendants continued to assert standing arguments in
many cases seeking statutory damages
for violations of consumer protection
laws. The issue reached the Court again
last year, in Spokeo, Inc. v. Robins, 136 S.

eralities about standing and did not actually decide whether the plaintiff had
standing.
What the Court said, however, was
ample to encourage defendants to continue to challenge plaintiffs’ standing
under a wide range of consumer statutes. The Court held that creation of a
statutory right and remedy is not alone
sufficient to confer standing. The violation must involve some sort of “injury
in fact” to the plaintiff—something one
might view as harming the plaintiff in
some way apart from the existence of
the statute. In deciding whether there
is an injury, courts should consider similarities between the statutory right and
rights traditionally actionable at common law. Courts should also respect
Congress’s judgment that proscribed
conduct is harmful and must recognize
that “intangible” harms and risks of injury may suffice. But Congress doesn’t
have final say—as to whether there is
an injury for standing purposes.
In light of Spokeo, defendants continue to press standing arguments
under a wide variety of statutes, with
mixed results. Whether a plaintiff can
demonstrate the requisite injury will
likely vary from statute to statute and
case to case. What is certain is that
having to litigate the issue will burden
many plaintiffs and prevent a significant number who have valid statutory
claims from getting past the starting
blocks in court. And, again, the addition
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of a new justice, or justices, to the Court
could raise the barrier even higher.

Class Actions
One of the major innovations of the
1960s and 1970s was the development
of the modern class action. A class action permits large groups of plaintiffs
to litigate over monetary claims that
are too small to be worth the expense
of pursuing individually, but that, if the
action is successful, will produce an
aggregate recovery sufficient to pay
the legal fees and expenses incurred in
pursuing the case.
By creating incentives for litigating such claims, and by dramatically
raising stakes of litigation for defendants, class actions have become a
lightning rod for attempts to curtail
access to the courts. Thus, over the
past two decades, corporate interests
have made coordinated legislative and
litigation efforts to limit plaintiffs’ ability to maintain class actions.
Legislatively, the centerpiece of
these efforts was the Class Action
Fairness Act of 2005 (CAFA), 28 U.S.C.
§ 1332(d). CAFA, the product of an
eight-year legislative battle, effectively
allows most large class actions involving multistate parties to be removed
from state to federal court. Support for
the law was largely motivated by the
view that state courts were too willing
to certify class actions, and the hope
that federal courts would prove less
hospitable to them.
CAFA itself did not alter class certification requirements or otherwise
curtail availability of class actions.
Achieving that objective required a
complementary litigation strategy
to advance a range of theories that
would significantly limit class actions.
Most of these theories are variations
on the theme that differences among
class members are too great to allow
certification. Through these theories,
defendants seek to block class actions
if the plaintiffs cannot precisely identify classes in which each member has
been subjected to the same illegal
conduct and suffered the same injury,
and if there are any individual issues

affecting any class member’s right to
recover.
Defendants achieved significant
Supreme Court victories limiting class
actions in Wal-Mart Stores, Inc. v. Dukes,
564 U.S. 338 (2011), and Comcast Corp.
v. Behrend, 133 S. Ct. 1426 (2013). In
Wal-Mart, the Court decertified a nationwide class of women claiming
systemic employment discrimination
by Wal-Mart. According to the Court,
the plaintiffs had not shown that their
claims presented a common issue: The
circumstances affecting employees
across the country were too diverse
to hold the class together. In Comcast,
the Court decertified an antitrust class
action because the plaintiffs had not
shown that their proposed classwide
approach to calculating damages
would yield reliable results.
Neither case, however, was the
death blow to class actions that defendants sought. Wal-Mart can almost
always be distinguished on its facts and
has not prevented plaintiffs who aim a
little lower from certifying classes when
they demonstrate a common course of
illegal conduct affecting the class. And
Comcast has not been read to prevent
class actions in all cases where damages
differ from plaintiff to plaintiff, but only
to hold that plaintiffs must present a
plan for determining a class’s damages
that fits with their theory of the case.
Defendants thus sought another
vehicle for a Supreme Court ruling
that would broadly limit class actions
and thought they had found it in Tyson Foods, Inc. v. Bouaphakeo, 136 S.
Ct. 1036 (2016). Tyson was a wageand-hour case in which employees
claimed Tyson had failed to pay them
required overtime because it had
wrongly excluded certain work activities from their compensable time. Because damages varied from plaintiff to
plaintiff, and Tyson had no records of
the amount of uncompensated time,
the plaintiffs based their damages
calculations on representative proof
about how much time the uncompensated activities took. These calculations indicated that a small number
of workers within the class definition

were not entitled to additional pay.
Tyson asked the Supreme Court to
rule that a class may not be certified
where the amounts of damages owed
to individual class members differ, that
representative proof may not be used
to establish damages, and that a class
may not be certified if some members
lack compensable damages. A ruling
for Tyson on any of these points would
have dealt a severe blow to class actions because it is rare indeed that
all members of a class are identically
affected by the defendant’s unlawful
conduct.
As it turned out, the Court ruled
against Tyson, holding that differences in damages owed individual
class members do not necessarily bar
class certification, that plaintiffs may
use representative proof of damages
in a wage-and-hour case, and that,
for various reasons, Tyson could not
complain that the aggregate verdict
for the class included some employees
who had no damages.
However, some aspects of the
Court’s ruling were narrow. It rested
in part on substantive wage-and-hour
law and in part on Tyson’s failure to
preserve certain arguments. As a result, defendants continue to assert
in other cases that variations in class
members’ damages preclude certification, that efforts to determine damages using representative or statistical
proof are improper, and that courts
may not certify classes including any
members who may ultimately be determined to be uninjured. How these
arguments may fare in a differently
constituted Court remains uncertain.
Defendants have also begun pressing a related argument: that a class
may not be certified if all class members are not definitely identifiable at
the time of certification. This theory,
referred to as “ascertainability,” has not
won general acceptance (see Mullins
v. Direct Digital, LLC, 795 F.3d 654 (7th
Cir. 2015)) because of the impossible
burden it would place on plaintiffs,
but defendants continue to press it
and seek opportunities to take it to the
Supreme Court.
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the opposing party. In particular, though,
Republican judges are more likely to favor
their own party in election cases by a statistically significant margin than are Democratic judges, controlling for other things.
Republican judges are 36 percent more
likely to cast a vote in favor of their party in
election cases.
Why does judicial partisanship differ
between the parties? We have no reason to
believe that Republican judges are any less
committed to impartial justice and the Rule
of Law than Democratic judges. We believe,
based on previous work and other findings in Partisan Justice, the explanation is
partially the result of campaign finance and
re-election pressures.
Campaign finance exacerbates
partisan behavior. We found that partisan
loyalty by elected Republican judges increases as a function of campaign contributions
received from the Republican Party and
from party-allied interest groups. Democratic judges were unaffected by campaign
finance contributions. The effectiveness of
the Republican campaign finance system
and donor networks may explain why
Republicans are more responsive to partisan
incentives and thus more likely to favor the
party in their decisions. Our previous work
shows that the Republican Party is better
than the Democratic Party at using judicial
campaign finance to affect state supreme
court decisions across a whole spectrum of
issues beyond election cases. The greater the
campaign contributions Republican judges
received from the Republican Party and
from party-allied interest groups, the greater partisan loyalty they demonstrated.
Judges are less partisan when they
no longer need to run for re-election. The
difference between Democratic and Republican judges seems to arise not from the
individual qualities of the judges, but rather
from the incentives they face under the
current system of judicial elections. What
happens when those incentives disappear?
Thirty-seven states have mandatory retirement laws that compel judges to retire sometime between age 70 or 75. For judges in
their last term before mandatory retirement,
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So far, however, the litigation half of
the attack on class actions has not had
the success defendants have hoped
for. Certification standards have toughened, but not enough to satisfy opponents of class actions. As a result, a
return to the legislative strategy seems
likely.
Last year saw a much-ballyhooed
hearing of the House Judiciary Committee at which class-action opponents
advocated further restrictions on class
actions. Their views are embodied in
the Fairness in Class Action Litigation
Act, which would provide that a federal
court may not certify a class unless each
member of the class “suffered the same

entire action on the ground that the
offer moots the individual plaintiff’s
claim and deprives the court of jurisdiction over the proposed class action.
Pushing this theory to the Supreme
Court was an integral part of the defense strategy for emasculating class
actions, and the Supreme Court took
up the issue last year in Campbell-Ewald
Co. v. Gomez, 136 S. Ct. 663 (2016). A
holding by the Supreme Court that an
offer of individual relief to a class representative moots the case would have
dealt a potential knockout blow to a
host of class actions.
The Court did not deal the blow.
Ruling 5–4, the Court held that an offer

As federal and state governments have created new rights
of action for consumers, they have expanded definitions of
wrongful and injurious conduct.
type and scope of injury” as the class
representative. H.R. 1927, 114th Cong.
(2016). Proof that a class includes no
member who does not have exactly the
same injury as the named representative would be impossible in most cases.
Such legislation would accomplish
what a decade of litigation since CAFA’s
passage has not: Slam the door on class
actions and significantly impede citizens’ access to judicial remedies.
The Fairness in Class Action Litigation Act passed the House of Representatives in 2016 but got nowhere in
the Senate. With the slim Republican
majority in the incoming Senate, such a
radical approach is unlikely to win Senate passage. However, with Republican
majorities in both Houses and a Republican president, a substantial effort to
enact some legislation limiting class
actions is certainly in the cards.

Picking Off Plaintiffs
As an adjunct to attacks on class certification standards, defendants in recent
years devised a strategy for nipping
many class actions in the bud: making
an offer of individual relief to the class
representative before the class is certified and then moving to dismiss the

to pay off the named plaintiff does not
moot a class action because the offer
in itself provides the plaintiff with nothing. However, the opinion left open the
possibility that other strategies, such as
obtaining a court order allowing the
defendant to pay money into the registry of the court for the named plaintiff,
might succeed where the offer-of-judgment strategy did not.
The decision kicked off another
round of litigation across the country, as defendants seek new ways to
achieve what they did not accomplish
in Gomez. Under Gomez’s reasoning,
a magic elixir allowing a defendant
to avoid a class action for the price of
paying one individual claim should be
unobtainable, but by the time the issue
again reaches the Court, the Gomez
dissenters’ views may be ascendant.
Justice Scalia’s replacement will not tip
the balance, as he was one of the four
Gomez dissenters, but any additional
change in the Court could be decisive.
And three members of the Gomez majority (Ginsburg, Kennedy, and Breyer)
are over 78 years old.
Allowing defendants to avoid class
actions by satisfying only the individual
claims of named plaintiffs would be
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devastating to class actions in many
kinds of cases. For now, this obstacle
to court access has been avoided, but
the price of admission to court now
includes having to litigate the issue
until it has been definitively resolved.
If it is ultimately resolved adversely to
plaintiffs, the price in lost access to the
courts will be much greater.

Personal Jurisdiction
Personal jurisdiction is a technical subject that rarely comes to the forefront of
most lawyers’ attention, but it, too, has
emerged as another significant barrier
to court access as the Supreme Court
has issued major decisions emphasizing
limits on courts’ power to exercise jurisdiction over nonresident defendants.
Under longstanding doctrines,
courts exercise “general” personal jurisdiction over defendants whose ties to
a state are so extensive that due process
permits them to be sued there over any
claim. Courts may exercise “specific”
personal jurisdiction over nonresident
defendants who have “minimum contacts” with the state when lawsuits arise
out of or are related to those contacts.
In J. McIntyre Machinery, Ltd. v. Nicastro, 564 U.S. 873 (2011), the Court tightened limits on specific jurisdiction
by holding that a company could not
be sued in a state where one of its
products injured the plaintiff unless it
specifically targeted sales at that state.
In Daimler AG v. Bauman, 134 S. Ct. 746
(2014), the Court similarly tightened
general jurisdiction, suggesting that
courts may not exercise general jurisdiction over a company unless it is
incorporated or has its principal place
of business in the state.
Together, the two decisions sharply
limit where injured plaintiffs may sue
corporate defendants. U.S. corporations will always be subject to suit in
at least one home state, but it may be
far from where the defendant’s actions
injured the plaintiff. However, there
may be no domestic jurisdiction where
some foreign corporations can be sued,
even if they have deliberately exploited
the U.S. market and caused injuries to
U.S. citizens.

Conclusion

Since Nicastro and Daimler, corporate defendants have begun arguing
that classes of plaintiffs who suffered
injuries in different states cannot sue
a defendant in one jurisdiction unless
they pick the defendant’s home state.
They argue that Daimler precludes general personal jurisdiction in any other
state, and that Nicastro permits specific
personal jurisdiction only over claims
by plaintiffs whose injuries arose out of
the defendants’ contacts with the forum
state. Thus, for example, they argue that
a plaintiff whose injury arose from the
defendant’s contacts with Nevada cannot join in a case brought in California by
plaintiffs whose injuries arose from the
defendants’ contacts with California—
even though the wrongful conduct and
the injuries it caused are identical.
Until Nicastro and Daimler focused
attention on personal jurisdiction, defendants had generally not challenged
personal jurisdiction over such claims,
evidently assuming that either general
or specific jurisdiction was available.
Now, defendants are seeking to push
the new theory to the Supreme Court,
even though it has been addressed in
only a handful of cases. See Bristol-Myers Squibb Co. v. Superior Court, 377
P.3d 874 (Cal. 2016), petition for certiorari pending, No. 16-466 (U.S. filed
Oct. 7, 2016). Success for defendants
would further limit injured plaintiffs’
options for pursuing claims against
corporations.

In varying degrees, the barriers discussed above, and others, have eroded
Americans’ ability to pursue meritorious
claims in the courts. Defendants have
had their greatest successes in limiting
court access through arbitration agreements, but doctrinal developments in
each of the other areas have created
substantial obstacles. The scope and
penetrability of these barriers remain
highly contested.
The recent national elections, and
their lasting effect on the Supreme
Court, will intensify struggles over these
issues. Defendants, who have shown
great resourcefulness in promoting new
barriers to entry to the judicial system,
will continue testing new theories. The
U.S. House of Representatives is likely to
follow suit, subject only to the restraints
imposed by the Senate.
For the average person, meanwhile,
“I’ll see you in court” may be an increasingly empty threat.
Scott L. Nelson is an attorney at the
Public Citizen Litigation Group in Washington, D.C., where he has a pro bono,
public interest practice including consumer law, campaign finance regulation, class actions, arbitration, administrative law, regulation of hazardous
products and substances, access to
government records, energy regulation, environmental law, and Supreme Court and appellate practice.  
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there is no statistically significant relationship between campaign contributions and
partisan voting.
Election cases might inform us about
judicial partisanship in other kinds of
cases. The study examined election cases
because they enable us to isolate the role of
partisanship in judicial decision-making
in a way that many other kinds of cases
do not. Analyzing election disputes over
contested election results and procedures
(as was the case in Bush v. Gore), as opposed to ideologically charged cases over
voting rights or campaign finance, solves
the usual methodological challenge and
isolates the partisan motivation of judges.
This is because the election cases in this
analysis usually present relatively rare and
arcane questions of law, typically litigated by an election candidate. They arise
from a legal question in a specific election,
many involving the counting of ballots, or
the technical eligibility of a candidate for a
particular race, or something similar.
As a result, there is no ideologically
conservative or liberal position on the
merits of most of these questions as there
is for other types of cases. Perhaps most
importantly, no resolution of this type
of case is even likely to advantage one
major party above the other party over
the long run. For instance, a decision to
include a candidate as an eligible resident
in a given election may help a judge’s party
in that instance, but it may just as easily
hurt the judge’s party the next time the
question comes up. In such a case, the
short-run partisan payoff in the current
election is, however, typically quite clear:
The winner of the case is more likely to win
the election. The temptation for judges in
these cases is therefore to help their party
by voting either for the party’s candidate or
against the opposing candidate.
What do our findings of judicial partisanship in election cases tell us about other
sorts of cases? Other cases do not permit
us to isolate the role of partisanship for the
methodological reasons discussed above, but
there is little reason to believe that partisanship influences judges only in election cases.
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Jailing the Poor
By Thomas B. Harvey

A

cross the United States,
police and courts have
combined forces to create, enforce, and legitimize practices that have created a class
of people who have been jailed because
of their poverty. The process starts innocently enough. In cases where jail time
either falls outside the range of punishment or would be an absurd punishment for a low-level offense, judges and
prosecutors use fines. Yet, fines range
from $300 to $500 for offenses such as
failure to register a vehicle or no proof
of insurance. In addition to these fines,
the criminal legal process charges fees
ranging from $100 to $500 to access the
courts, obtain a lawyer, recall a warrant,
or simply as part of the arrest and plea
process. Many people who come into
contact with the criminal legal system
are in desperate poverty, often living
on no more than $800 per month. For
them, these fees and fines are simply
impossible to pay.
Courts treat the failure to pay as a
much more serious offense than the
offenses underlying the fees and fines.
If defendants miss payments or court
dates, the court issues arrest warrants,
assesses additional fines and fees, suspends driver’s licenses, and often issues additional charges. This has led to
the jailing of hundreds of thousands of
people across the United States in violation of the most basic principles of our
legal system.
These ongoing violations of the
most fundamental guarantees of the
Constitution are the product of a disordered, fragmented, and inefficient
approach to justice in America. The approach represents our legal system’s
failure to comply with the guarantees of
counsel, reasonable bond assessments,
and other constitutional and legal rights
of those accused. These institutional failures disproportionately harm black and
minority communities.
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Increasing awareness of the injustice
of the policies and practices that criminalize black lives and poverty is inextricably linked to the distrust that underlies
the outcry and protest following police
killings in Ferguson, Missouri, and elsewhere. Fines and fees, cash bail, debtors’
prisons, or driver’s license suspensions
did not drive protesters to the streets.
However, protesters reported daily harassment, racial profiling in pedestrian
and traffic stops, and routine, extended
jailings because of poverty. Although the
Department of Justice’s (DOJ) investigation into Ferguson’s municipal court and
police is often presented as a stand-alone
investigation, it is worth remembering
that the DOJ never would have set foot
in Ferguson’s court if protesters including Diamond Latchison, Kayla Reed, Tef
Poe, Tory Russell, Brittany Ferrell, Alexis
Templeton, and countless others had not
been willing to lay their lives on the line
to protest Ferguson police’s murder of
Michael Brown on August 9, 2014. What
poor people and black people living in St.
Louis and across the nation have always
known is slowly making its way into the
consciousness of the middle-class white
folks who have historically been able
to ignore the lived experience of their
neighbors.
Following the uprisings in Ferguson, Baltimore, Chicago, Milwaukee, and
a long series of other cities plagued by
similar police and court practices, those
fighting against the criminalization of
poverty have greatly benefited from the
leadership of Loretta Lynch, Karol Mason,
Lisa Foster, and Vanita Gupta at the DOJ.
This group of fearless, incredible lawyers
has ensured that the DOJ listened to the
people and followed their lead. There is
simply no reason to believe that Jeff Sessions’ Department of Justice will continue
these practices.
Fortunately, there is reason for hope.
Organizers, activists, and lawyers have
joined forces to combat the most recent

iteration of our country’s longstanding
use of the criminal legal system to systematically deprive poor people and
black people of their civil rights, exert social control over them, and make money
while they do it. By the time the DOJ issued its report on Ferguson in March of
2015, local activists, organizers, and lawyers had united to file eight state class actions challenging the practice of illegally
charging fees to recall warrants and to issue letters providing notice of warrants.
Three federal class actions challenging
modern-day debtors’ prisons, the illegal
use of cash bail schedules, and the denial of the right to counsel were also filed.
Three reports on constitutional violations
were filed in the region’s courts, and there
were numerous protests of the region’s
systemic abuses in its police and courts.
Throughout 2015, lawyers and activists continued their fight against unlawful fees and fines practices used by
courts and police. Activists, lawyers, policy advocates, and organizers gathered at
Harlem’s Riverside Church to strategize,
build, and fight these practices in July of
2015. ArchCity Defenders, Equal Justice
Under Law, Southern Poverty Law Center,
the ACLU, and Southern Center for Human Rights filed lawsuits challenging the
creation of modern-day debtors’ prisons
and the illegal use of cash bail schedules.
In December, a group of legal activists,
court administrators, judges, lawmakers, and people directly impacted by
these unlawful practices gathered at the
White House at a meeting sponsored by
the DOJ.
The DOJ released a “Dear Colleague”
letter on March 14, 2016, that built on lawsuits brought by grassroots groups across
the country and put courts on notice that
they must determine whether a person
can pay before imprisoning them for unpaid fines or fees. In what amounted to a
summary of the legal challenges brought
by lawyers on behalf of poor people and
communities of color across the country,
the DOJ outlined the due process and
equal protection arguments put forward in the lawsuits and required courts
to consider alternatives to incarceration,
give access to hearings to determine indigence, provide notice of proceedings,

and provide counsel. Furthermore, the
DOJ’s letter prohibits the use of warrants,
license suspension, or jailing to encourage payment from indigent people. It
also criticizes cash bail schedules, and
reminds cities and courts of their responsibility for the actions of court staff and
private contractors.
Whether challenging cash bail systems, debtors’ prisons, the due-processfree suspension of driver’s licenses, or
the imposition of fees for being arrested,
lawyers across the country have, with a
vengence, fought back against the widespread criminalization of poverty. In 2017,
the experiences and efforts of the last few
years provide important guidance on litigation strategies to fight the criminalization of poverty. Two recent lawsuits, including a challenge against modern-day
debtors’ prisons in Jenkins v. Jennings
and against driver’s license suspensions
in Stinnie v. Holcomb, demonstrate how
lawyers can protect vulnerable communities and attack the criminalization of
poverty in court.

If judges are influenced, consciously or not,
by party loyalty in election cases, they are
likely to do so in other types of cases as well,
even if it is methodologically difficult to isolate the role partisanship plays. The research
likely exposes just the tip of the proverbial
iceberg, while fundamental rights at stake
in other sorts of cases are very likely also
at risk.
Joanna Shepherd is a professor of law at
Emory Law School. Much of her research focuses on topics in law and economics, especially on
empirical analyses of legal changes and legal
institutions.
Michael S. Kang is a professor of law at Emory
Law School. His research focuses on issues of
election law, voting and race, shareholder voting, and political science.

Debtors’ Prisons: Jenkins v.
Jennings
ArchCity Defenders, Equal Justice Under Law, and the Saint Louis University School of Law legal clinics filed a
class-action lawsuit against the City of
Jennings in February of 2015 alleging that
thousands of people were being systematically deprived of their civil rights. The
plaintiffs in the case were impoverished
people who were jailed by the City of
Jennings because they were unable to
pay a debt owed to the city from traffic
tickets and other minor offenses. In each
case, the city imprisoned a human being solely because the person could not
afford to make a monetary payment. Although the plaintiffs pleaded that they
were unable to pay due to their
poverty, each was kept in jail
indefinitely for nonpayment
and none was afforded a
lawyer or asked about
their ability to pay,
which the U.S.
Constitution requires. Instead,
th ey
we r e
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threatened, abused, and left to languish
in confinement at the mercy of local officials until their frightened family members could produce enough cash to buy
their freedom or until city jail officials
decided, days or weeks later, to let them
out for free.
The suit claimed the City of Jennings
violated the 14th Amendment’s Due Process and Equal Protection Clauses. The
plaintiffs alleged that the city violated
their rights by imprisoning them when
they could not afford to pay the debts
allegedly owed from traffic and other
minor offenses. They further alleged
that Jennings violated their rights by
imprisoning them, and by threatening
to imprison them, without conducting
any inquiry into their ability to pay and
without conducting any inquiry into alternatives to imprisonment as required
by the U.S. Constitution. At any moment,
the City of Jennings would have released
a wealthier person in the plaintiffs’ position upon a cash payment. Jennings’
policy and practice of keeping plaintiffs
in its jail unless and until they were able
to pay meant deprivation of liberty was
arbitrary, determined by constantly shifting sums of money, and violated the 14th
Amendment.
Samantha Jenkins was the lead plaintiff in the suit. Jennings imprisoned Jenkins on at least 19 occasions, including
on warrants relating to her nonpayment
and instances in which she turned herself in after missing payments. She would
sometimes be held for up to a week in jail
before being taken to a judicial officer. On
many occasions, she told the city’s prosecutor and judge that she could not afford
to make any payments. In response, the
city told her that she would be incarcerated indefinitely unless she paid the city

money. Instead of informing her of her
right to counsel, the city told her to call
family to obtain money for her release.
As Jenkins sat in jail, the amount of
money the city required her to pay for her
release would incrementally decrease.
On several occasions, the city eventually
let her out of jail without requiring any
payment. On some occasions she was released after being taken to the hospital
due to becoming ill amid the conditions
in the city jail.
The weeks that Jenkins spent in the
city jail in 2012 were among the worst in
her life. The jail was extremely cold when
the temperatures dropped outside, and
inmates were allowed only one thin blanket. The city’s jail guards refused to give
women a second blanket even though
numerous women were begging for blankets and even though the jail had extra
blankets. The cell in which Jenkins stayed
for weeks was a single overcrowded room
with several bunks, a toilet, two tables,
and a shower. For the duration of her stay,
there were consistently about 15 to 16
women forced to stay in the small room,
with several spread out on floor mats covering nearly the entire cell floor.
The City of Jennings settled the case
for $4.7 million without admitting liability. The certified class included nearly
2,000 people who had been jailed for
their inability to pay for a combined 9,000
days during a five-year period.

Driver’s License Suspensions:
Stinnie v. Holcomb
Stinnie v. Holcomb is an ongoing lawsuit
challenging the State of Virginia’s practice of suspending indigent citizens’
driver’s licenses for failure to pay court
fees. The plaintiffs assert that the state’s
suspension of their driver’s licenses vio-

lated their rights under the Due Process
and Equal Protection Clauses of the 14th
Amendment. The four plaintiffs include
three young African Americans and one
white man in his 60s, each with different
individual circumstances but connected
in the deprivation of their rights by the
state. The defendant is the Commissioner of the Virginia Department of Motor
Vehicles.
The practice of suspending driver’s
licenses for failure to pay court fees has
increased dramatically nationwide in the
last decade even as criminal and traffic
court fees rose over 200 percent between
1998 and 2014. Virginia also requires indigent defendants to reimburse the state
for their court-appointed lawyer’s fees.
As of the time the case was filed, over
940,000 people had licenses suspended
for nonpayment of court debt, four of
whom are named plaintiffs. The role of
Virginia’s court debt policy in each plaintiff’s story, actively depriving each plaintiff of economic opportunity, is striking.
Laws that penalize individuals’ debt by
increasing that debt create a Kafkaesque
situation for indigent defendants, who
are forced again and again to plead for
empathy to deaf ears. Each plaintiff in
Stinnie has fought to resolve their situation, only to be prevented by their
public servants. Central to the plaintiffs’
argument is that the failure of municipal
courts, and by extension the Virginia
DMV, to assess individual capacity to pay
court fees violates bedrock constitutional
protections. Even though Virginia may
apply the same fees and fines to those
who can afford to pay them and those
who cannot, Virginia’s constitutional obligation is not equal non-protection, but
equal protection. Where the state could
deprive an indigent person of their ability

to get to work, drive to see family, or drive
to the supermarket, the state has a critical role to play in protecting the indigent
from unequal and unfair deprivation.
Furthermore, the benefits of assessing individual capacity to pay fines
and fees would far outweigh any minor
procedural costs. Individual assessment
benefits both Virginia residents and
Virginia, helping both to avoid endless
re-litigation over the immutable problem of an individual’s inability to pay
fines and fees. Essentially, it is as absurd
to use a one-size-fits-all approach to
pecuniary punishment as it would be
to ignore intent in a criminal case. Wellcrafted legislation relies on proper incentives and disincentives. In this light,
Virginia’s practice challenged in Stinnie
is not only discriminatory, but also inefficient. The state does not win when it
unfairly denies its citizens the right to
travel, it stagnates. The state unnecessarily spends taxpayer money in pursuing legal action, and the state’s economy
is damaged as a result of restricted labor
force participation. Meanwhile, the fees
remain unpaid, unstintingly accumulating interest as citizens struggle to work
and live without a driver’s license.

tages only deepens inequality. Such
practices are only a marginally effective source of revenue, and are facially
violative of the Equal Protection and
Due Process Clauses of the 14th Amendment. Cash bail systems, modern-day
debtors’ prisons, suspension of driver’s
licenses, the imposition of fees for being arrested, particularly without an assessment of ability to pay fees or fines,
are extraordinarily unequal in approach
and distressing in their existence and
widespread use.
It is easy in the abstract to overlook
the acute psychological damage caused
by the regressive policies. These policies are much more than just an ineffective source of revenue, however. Such
policies damage democracy, unfairly
depriving already disadvantaged people of their ability to participate fully in
society, even as such policies achieve
little. Beginning with the challenge to a
modern-day debtors’ prison system in
Jenkins, with the challenge to Virginia’s
driver’s license revocation system in
Stinnie, and with the many lawsuits filed
in state and federal courts across the
United States, lawyers should and must
continue to battle the criminalization
of poverty.

Concluding Thoughts

Thomas B. Harvey is the cofounder and
executive director of ArchCity Defenders,
a nonprofit civil rights law firm that uses
direct services, impact litigation, and advocacy through policy and public relations as its primary tools to promote racial
justice and protect civil and human rights.

There are many ways that state and local governments, police departments,
and courts criminalize poverty. These
incredibly regressive measures have a
clear and deep impact on communities across the United States. Punishing
citizens based on systematic disadvan-

Technology in
the Courts: More
Questions Than
Settled Legal
Answers
By Lisa A. Hayes
Technology is evolving faster than legislation can be passed, and the burden of
settling policy disputes increasingly falls to
the courts. While most judges do not have
technical backgrounds, we should encourage
jurists to increase their understanding of
technology so they are able to craft decisions
rooted not only in law, but in reality.
As of September 2016, 87 percent of
Americans and 99 percent of all 18- to
29-year-olds are online. We use the Internet
to shop, pay bills, make political donations,
and communicate with our lawyers, doctors,
and accountants. Almost 70 percent of adult
Americans use a smartphone to talk, text,
email, snapchat, tweet pictures, hail a ride,
or organize their lives. However, the U.S.
Supreme Court has not similarly embraced
the technological revolution. Only two of the
justices are known to have a work email account; instead, the justices have their memos
hand-delivered to each other.
This distance from technology can be
seen in the Court’s questions and opinions.
In United States v. Wurie, a 2014 case, the
Court queried whether one might reasonably suspect a person carrying two phones of
dealing drugs. Only four years earlier—and
a full decade after text messaging was widely
adopted—the Court heard oral arguments
in City of Ontario v. Quon, where the Court
focused on who “owned” text messages
and asked questions about the difference
between email and a pager. One justice
queried what would happen if a text message
was sent to a recipient at the same time he
was texting someone else. “Does it say: ‘Your
call is important to us, and we will get back
to you?’” The Court also appeared baffled
continued on page 21
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[dis]Respecting the Role of
Tribal Courts?
By Stacy L. Leeds

T

ribal courts in the United
States are referred to as
the third branch of the
third sovereign, placing
them, by stature, at the bottom of the
hierarchy of judicial systems within our
federal union. Tribal judges remain
nearly invisible as part of the American
judicial fraternity with the role of tribal judiciary often misunderstood, undervalued, or simply unknown within
mainstream legal circles.
In the formal judicial opinions of
state and federal courts, tribal court
power and autonomy cause trepidation. The U.S. Supreme Court has
questioned, in not-so-subtle terms, the
fairness and objectivity of tribal justice

systems. These cautionary approaches
to tribal court power are rarely based
on allegations of due process violations in the cases at hand, but on
speculation that future litigants might
someday encounter civil liberty infringements, should judicial authority
be fully embraced.
The lack of faith in tribal courts is
typically limited to situations involving non-Indian litigants. Tribal court
jurisdiction is generally respected
when the underlying controversies are
considered wholly intra-tribal. For instance, tribal courts are perceived to be
the appropriate judicial forum for tribal
political questions or internal family
law questions. When tribes attempt to

exercise civil adjudicatory jurisdiction
over contracts disputes and commercial dealings involving non-Indians or
non-Indian business entities, very little
deference is afforded. Protracted legal
battles challenging tribal jurisdiction
is the norm, leaving cases in limbo for
years as the cases are fully exhausted.
Due to myriad federal laws that
span two centuries, tribal courts routinely exercise a limited form of criminal jurisdiction over American Indians,
including individuals who are not tribal
citizens of the prosecuting tribal government. In the prosecution of these
cases, defendants in tribal forums enjoy both the due process protections of
the relevant tribal law and the federal

dence created a test for demonstrating
that a non-Indian had consented to
tribal civil jurisdiction, but the test has
yet to meet a fact pattern that passes
the test. The threat of a categorical
prohibition of jurisdiction over non-Indians, even in the civil context, remains
in a precarious balance as the next appointment to the U.S. Supreme Court
looms large.
The Dollar General facts are
straightforward and serve as the perfect example of the current struggle
tribes are engaged in for the basic
right of self-determination to protect
their own communities from violence.
In this case, sexual violence against
children.
Dollar General operated a retail
store pursuant to a tribal business license on a parcel of tribal land within
tribal territory. Dollar General as lessee,
entered into a standard commercial
lease with a tribally owned business
entity as the landlord. The lease contained a standard choice of law provision electing the application of both
the laws of the Mississippi Band of
Choctaw Indians and the laws of Mississippi. Both parties expressly agreed
to exclusive venue and jurisdiction in
the tribal court.
As one of the local business partners in a tribal government administered youth job training program,
Dollar General agreed to serve as host
to the placement of a youth intern.
During the course of the internship,
the Dollar General store manager sexually molested the intern, leading to
a civil lawsuit by the victim’s family
against Dollar General under vicarious
liability theories.
Dollar General challenged the tribal
court’s authority to hear a tort claim
involving a non-Indian defendant on
the ground that the corporation did
not expressly consent to any tribal
laws, venue, or jurisdiction in agreeing to accept the tribal youth worker
as part of the internship program. Dollar General’s arguments against tribal
court jurisdiction also played to perceptions of distrust of tribal courts and
tribal judges as being inferior to their

due process protections of the Indian
Civil Rights Act of 1968, as amended.
Challenges to tribal authority include
the right to federal habeas review, and
tribal sentencing powers are generally
limited to incarceration of one year or
less, with increased sentencing capacity recently being recognized in very
limited situations.
When non-Indians commit crimes
within a tribe’s jurisdiction, federal
courts have imposed a blanket prohibition on the exercise of tribal criminal
jurisdiction over non-Indians, regardless of circumstances. This prohibition
has been in effect since 1978 with the
Oliphant v. Suquamish Indian Tribes decision of the U.S. Supreme Court when
a tribe made arrest of two non-Indians
for the crimes of assaulting a police
officer and reckless endangerment on
tribal lands. Following the Oliphant decision, the only two options within the
United States legal system for tribes
to address non-Indian conduct within
their jurisdiction was to (1) lobby Congress for a restoration of tribal power,
or (2) rely on civil remedies and hope
the federal courts stop short of a categorical blanket prohibition of tribal
civil jurisdiction over non-Indians.
Last term, the U.S. Supreme Court
affirmed tribal court civil jurisdiction
in a 4–4 decision of an equally divided
Court in Dollar General v. Mississippi
Band of Choctaw Indians. Dollar General
left intact a Fifth Circuit affirmation of
tribal court jurisdiction in what is considered to be a significant win for tribal
interests in federal Indian law circles.
Leading up to Dollar General, the
outlook was stark. In the more than
three decades since Oliphant, the U.S.
Supreme Court had never upheld the
valid exercise of tribal court jurisdiction over a non-Indian. Oliphant divested tribal authority to prosecute
non-Indians for crimes committed on
tribal lands, but a de facto prohibition
seemed to be emerging from the Supreme Court with respect to civil remedies, despite the fact that civil remedies remain the only viable means for
tribes to redress violence in their local
communities. Supreme Court jurispru-

by the notion that text messages had to be
routed through a service provider: “Well, I
didn’t—I wouldn’t think that. I thought, you
know, you push a button, it goes right to the
other thing.”
In 2013, 73 percent of online adults
were on a social networking site. That same
year, Justice Antonin Scalia discussed the
Internet with New York Magazine: “For
example, I don’t know why anyone would
like to be ‘friended’ on the network. I
mean, what kind of a narcissistic society is
it that people want to put out there, This is
my life, and this is what I did yesterday? I
mean … good grief. Doesn’t that strike you
as strange? I think it’s strange.” In a case
arguing that cell phones should not be subject to a warrantless search after arrest, one
justice asked whether that same standard
should apply to a compact disc. In a 2006
patent case, being told that the electronic
market created by eBay was the company’s
invention, the chief justice responded, “I
mean, it’s not like he invented the internal
combustion engine or anything. It’s very
vague.” Another justice has asked questions
about “Netflick.”
While many examples simply elicit a
chuckle in response, at times the Court’s
lack of knowledge moves from an amusing
anecdote to an admitted inability to understand the technical issues. For example, the
company Aereo was created to allow users
to stream local, over-the-air broadcasts to
multiple devices, but did not cover cable
channels or premium subscription services.
Viewers visited Aereo’s website and selected
the programming they wished to view;
Aereo then tuned a tiny, dedicated antenna
to the relevant station, captured the signal,
and retransmitted the signal to the particular customer who requested it. This allowed
the customer to watch the program on any
networked device. Aereo’s technology was
innovative, and was designed and engineered specifically to create a new business
model within the existing legal framework.
However, questions from the bench in ABC
v. Aereo showed a lack of familiarity with
cable and network television. One justice
appeared dubious that HBO was a premium
continued on page 22
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state and federal counterparts. Many
observers of this case point out the
double-standard and asymmetrical
approach taken by Dollar General, as
a corporation that reaps the benefits
of doing business in a particular jurisdiction without the consequences of
being governed by, and reviewed in,
the courts of that same jurisdiction.
Because Dollar General focused
only on the narrow jurisdictional questions of the tribal court’s ability to entertain the case, the case now returns
to the trial court of the Mississippi
Band of Choctaw Indians for review
on the merits.
In the best of times, the federal,
state, and tribal governments interact well with each other to weave a
seamless tripartite that ensures all
individuals and entities within the
United States have access to a local
and/or predictable judicial forum to

redress wrongs and to ensure community safety. In recent years, there has
been significant and positive intergovernmental movement, at least in the
realm of reducing domestic violence
and sexual assault crimes within Indian country. Central to this progress
has been the empowerment of tribal
institutions. When these institutions
are supported and respected as active players, there is a better chance of
healthier, safer communities.
Congress has paved the way in recent years with two significant pieces
of legislation that empower tribal institutions: the Tribal Law and Order Act of
2010 (TOLA) and the 2013 reauthorization of the Violence Against Women
Act (VAWA). Both legislative actions
were responsive to disproportionate
rates of violence in tribal communities
with an emphasis on reducing victimization rates for indigenous women. A

key component of the TOLA legislation
was the enhancement of tribal court
sentencing authority from one-year to
three-year maximums, provided felony
due process guarantees are preserved
in the tribal judicial process.
The VAWA reauthorization included
special domestic violence criminal
jurisdiction for tribal courts as a first
step to curtailing the outright prohibition of tribal court criminal jurisdiction over non-Indians from Oliphant.
The partially restored tribal jurisdiction is limited to domestic violence
and dating violence offenses. Criminal
enforcement powers for violations of
protective orders is also recognized
as an appropriate tribal power over
Indians and non-Indians alike. The
provisions represent a big step, with a
modest reach. This creates a small class
of non-Indian offenders that will now
come within tribal court jurisdiction, a
continued on page 25
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channel requiring a subscription or additional payment.
Another suggested that clicking links to watch video on the
internet was analogous to turning the knob on a 1970s TV.
At oral argument, Justice Breyer was candid: “And then what
disturbs me on the other side is I don’t understand what
the decision for you or against you when I write it is going
to do to all kinds of other technologies,” said Breyer. “I’ve
read the briefs fairly carefully, and I’m still uncertain that
I understand it well enough. That isn’t your problem, but
it might turn out to be.” For Aereo, at least, it turned into
their problem—the company lost the case and was forced to
suspend services.
But the Supreme Court is not alone, and the lower
courts are faced with novel technology questions every day.
In this year’s Apple v. FBI, there appeared to be a genuine
misunderstanding about how encryption works. The FBI
argued that Apple had cooperated in the past to unlock dozens of phones in other cases and should unlock the iPhone
at issue. However, this ignored that in 2014, Apple altered
its software to ensure that it would not be able to unlock
customer phones and decrypt their data. Apple’s adoption of
encryption was not made in an effort to thwart law enforcement, but rather to protect phones from malicious hackers
and thieves.

Cases involving new technologies are rapidly coming
up through the courts. Does a property owner have the right
to shoot down a low-flying drone? When should police body
cameras be activated, and how long should they store footage? Airplanes and cars no longer require human operators;
who will be held liable for an accident? The owner, the seller,
or the programmer who wrote the underlying algorithms?
It will take years for these cases to make their way to
the Supreme Court, and the technologies will dramatically
evolve during that time. Each judge along the way must do
his or her best to become familiar with the underlying information technology, think about its sweeping implications,
and understand how most of our society engages with the
product or service. Today’s judges will shape the law governing tomorrow’s technological advances. It is incumbent upon
all of us to explain the technology before they issue their
decisions. 	
Lisa A. Hayes is the vice president for programs & strategy for the
Center for Democracy & Technology (CDT), a nonprofit organization that promotes democratic values by shaping technology
policy and architecture. CDT supports laws, corporate policies,
and technological tools that protect privacy and security and
enable free speech online.
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Through Rose-Colored Glasses:
The Twenty-First Century Juvenile Court
By Marsha Levick
A curious thing happened as we turned
the corner to the twenty-first century: The
juvenile justice system began to pivot to
its founding principles that children who
commit crimes should be treated differently from adults, a principle first articulated
more than a century ago with the establishment of the first juvenile court in Cook
County, Illinois, in 1899, but which largely
vanished from the juvenile justice landscape with the rise in violent crime in the
late 1980s and early 1990s.
Between then and now, America has
traveled a circuitous route, veering from a
focus on protection and rehabilitation to
punishment and accountability, and then
back again to an emphasis on the differences, rather than similarities, between juvenile and adult offenders. This route is also
dotted with landmark rulings from the
U.S. Supreme Court that have set constitutional parameters for what happens both
inside and outside the juvenile courtroom.
A quick trip backward: A century ago,
every state in the country was passing
legislation to establish a separate a juvenile
justice system. The hallmarks of this separate system included privacy and confidentiality to protect children from public
disclosure of their criminal offending and
a procedural informality that lacked the
most basic features of due process, such
as a right to counsel, notice, protection
against self-incrimination, or the right to
confront witnesses. Literally operating
behind closed doors, the juvenile justice
system and its actual treatment of children
was obscured from public view, until the
1960s when a series of cases reached the
U.S. Supreme Court that cast a bright but
ill light on this secret system.
Rehabilitation and treatment, it turned
out, often took the form of years of incarceration in prison-like settings for trivial

offending. Such punitive confinement
was imposed without even rudimentary due process. Children could
be transferred to criminal court for
prosecution with no evidentiary record
supporting their removal from juvenile
court. And a civil standard of proof
governed the determination of delinquency, despite the dire consequences
many youth faced once adjudicated.
Confronted with these scenarios, the Supreme Court made the
remarkable observation that children
are people too, entitled to various
constitutional protections before their
liberty could be stripped from them.
In Kent v. United States (1966), the
Court recognized a right to
timely and meaningful notice, effective assistance
of counsel and to a reviewable statement
of reasons before
a child could
be transferred from
juvenile to
criminal
court for
prosecution.
In In re Gault (1967),
the Court held that
children have a right
to court-appointed
counsel in delinquency proceedings, as well as a
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right to timely and complete notice
of charges, the right to confront and
cross-examine witnesses, and to the
constitutional right against self-incrimination. In re Winship (1969) required
that the state prove delinquency charges
on proof beyond a reasonable doubt,
and Breed v. Jones (1975) extended the
protections of the double jeopardy clause
to children in delinquency proceedings.
While these constitutional safeguards
appeared to remake the juvenile court, at
least with respect to how it adjudicated
the youth it sanctioned, the rehabilitative goals of the juvenile justice system
remained essentially intact.
But in the late 1980s, the country
witnessed a substantial rise in violent
crime among juveniles and adults alike.
This crime surge led to the now infamous
but subsequently renounced declaration
that we were facing a generation of teen
“super-predators” who would place all of
our communities at risk. “Adult time for
adult crime” became a rallying cry for
legislators, who nationwide scrambled to
change existing laws to push ever greater
numbers of children into the criminal
justice system. By the time the crime
wave abated in the mid-1990s, the damage was done; every state had overhauled
their juvenile justice system by shrinking
its boundaries and upping the punishment for juvenile offending.
But our careening toward an
ever-harsher punitive response to juvenile offending crashed into a wall of
research at the beginning of this century,
produced by the MacArthur Foundation’s Research Network on Adolescent
Development and Juvenile Justice, which
linked the psychological and neurological developmental differences between
juveniles and adults to related differences
in criminal culpability. The research
identified key attributes of adolescents
that make them less blameworthy for
their criminal conduct. “Adult time for
adult crime”—which blurred and nearly
eviscerated those differences—suddenly
seemed a bankrupt theory of public pol-

icy that was far out of step with scientific
reality.
In the wake of this research, and
50 years after the first wave of Supreme
Court cases addressed the due process
rights of children, the Supreme Court
was confronted with a new series of
constitutional challenges—this time to
sentencing and other criminal justice
practices that failed to take account of
these distinctions between children and
adults. Once again, the U.S. Supreme
Court responded favorably to these
challenges, striking the juvenile death
penalty in Roper v. Simmons (2005); life
without parole sentences for juveniles
convicted of non-homicide offenses in
Graham v. Florida (2010); requiring law
enforcement to consider the youthfulness of the suspect in the Miranda
custody determination (J.D.B. v. North
Carolina, 2011); and banning mandatory life without parole sentences for
juveniles convicted of homicide (Miller v.
Alabama, 2012).
Today, “kids are different” has
replaced “adult time for adult crime”
as the rallying cry for policymakers.
Legislatures are reconsidering the
harsh transfer laws passed in the 1990s,
sentencing statutes are being amended
in conformity with the Supreme Court’s
rulings, and the juvenile justice system
is re-emerging as the most appropriate
arena to adjudicate and sanction instances of juvenile offending. At the same
time, new research debunks even the
overuse of confinement in the juvenile
justice system, the criminalization of
adolescence by focusing on normative
adolescent behaviors as a basis for court
intervention, and the overused school-toprison pipeline that has thrown tens of
thousands of kids off track in the midst
of their most crucial middle and high
school years.
Have we come full circle? Probably
not quite. The United States remains
a highly punitive culture that emphasizes retribution over rehabilitation in
response to criminal misconduct. But
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there is a growing sense of compassion
for youthful offenders, whose misconduct is often borne of a complex mix of
developmental immaturity and ravaged
or dysfunctional home environments.
With crime at consistently low levels
for the last two decades and heightened
awareness of endemic over-incarceration with particularly pernicious racial
disparities, there does appear to be a
renewed commitment to addressing
youthful offending in a separate juvenile
justice system—as much as possible.
Hopefully, the rose-colored tint remains,
even once the glasses are removed.	 

Marsha Levick is the deputy director and
chief counsel for Juvenile Law Center,
a national public interest law firm for
children in the justice and child welfare
systems, which Levick cofounded in 1975.
Juvenile Law Center undertakes litigation,
appellate and amicus advocacy, and
policy advocacy, working closely with
state-based advocates across the country.
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class of offenders that should be fairly
noncontroversial, as it is limited to parties that reside, work, or enter into domestic relations inside Indian country.
Tribal jurisdictions have moved
cautiously and with great deliberation
in the implementation of this restored
tribal court authority. A few tribal prosecutions of a small class of non-Indians are moving forward like any
other prosecution in any other court
system would. In this context, tribal
governments have federal legislative
assurances that their judicial functions
will be respected. These assurances
are small, but incredibly hard-fought
victories of critical importance to basic
human rights notions of community
self-determination.
Stacy L. Leeds is dean and professor of
law at the University of Arkansas School
of Law. She has served on the Cherokee
Nation Supreme Court and as a tribal
judge of seven indigenous nations governments. She is a citizen of the Cherokee
Nation and the only native woman to
have served as a law school dean in the
United States.
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Thurgood
Marshall
Award
Honoring Judge
Katzmann

The ABA Section of Civil Rights and Social Justice is proud to announce that the Honorable Robert Katzmann will receive the
2017 Thurgood Marshall Award on August 12, 2017, during the ABA
Annual Meeting in New York, New York.
Judge Katzmann is a champion of the rights of immigrants in the
legal system, forming the Katzmann Study Group on Immigrant
Representation, a group of volunteers dedicated to increasing the
quality of competent legal representation of the immigrant poor.
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“[W]hat I have learned most from my excursions in all
three branches and, before that, as a practicing lawyer, is
the quality most needed in federal judges. That quality is
courage,” he said in the Cardozo Lecture in New York in 1997
(published as The Judges v. The People: Judicial Independence
and Democratic Ideals, 19 Cardozo L. Rev. 1,771, at 1,775
{1998}).
Part of that courage involves the power of judges to
counter the will of the majority, an important bulwark
against abuses of authority. In the same speech, he described himself as among those “who think that the most
important function of a judge is the capacity to swim upstream….” (p. 1,772).
Precisely because that power runs counter to majoritarian principles, Mikva said, “(J)udges need to know when they
must exercise that awesome power and when they must
withhold it,” he said. “They need to know enough about the
political process to know that the high bench and the black
robe will only carry so far against a popular majority, and
that the power must be used with restraint.” (p. 1,775–6.) In
other words, “When to hold ’em and when to fold ’em is even
more tricky in judging than in poker,” Mikva said (p. 1,776).

It is fitting that when this remarkable public servant
and passionate defender of our courts died last year, he
“folded ’em” on July 4. For his dedication to the power, responsibility, and independence of the courts, he is a Human
Rights Hero.
Stephen J. Wermiel teaches constitutional law and a seminar on
the Supreme Court at American University Washington College of
Law. He is past chair of the Section of Civil Rights and Social Justice
and a member of the Human Rights Editorial Board.

Former Section Chairs Abner J. Mikva (left) and Robert Drinan
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Human Rights Hero: Abner J. Mikva
By Stephen J. Wermiel

W

hen Abner J. Mikva died last year, the nation’s judicial system lost one of its great
champions. Throughout a legendary career of public service, he held a profound
belief in the role of courts and the concomitant need to
preserve the independence of judges.
Mikva began his public service in the Illinois legislature,
representing Chicago. From that platform, he was elected
to the U.S. House of Representatives, where he represented
one Chicago district for four years, lost after a redistricting
fight, and then was elected to represent another part of the
city for five more years. To those who knew him, there was
no doubt that Mikva loved his time as a legislator, enjoying
the creativity, problem-solving, and collegiality in the House
of Representatives.
In 1979, Mikva left the House when President Jimmy
Carter nominated him to the U.S. Court of Appeals for the
District of Columbia Circuit. After 12 years, Mikva became
chief judge in 1991 and held that post until he left to become
White House Counsel in 1994 under President Bill Clinton,
leaving government service in 1995.
Mikva cherished the protection of rights and liberties and
the check on government power that the courts provided.
But he understood that this extraordinary role for the courts
sometimes ran counter to majority rule and made the courts
targets of public frustration and criticism. These views and

concerns led him to several important ideas that flow from
one another. He believed deeply in the independence of the
judiciary and that judges must be willing to exercise that
autonomy.
continued on page 25

